
Communication concerning the decision of the Curia of Hungary
in civil case n° Gfv.VII.30.086/2016

The creditors and the debtor agreed to create a lien on the debtor’s future claims in order to secure
the reimbursement of a credit provided by the creditors. Later on, the debtor concluded a contract
for the renting of his real estate.

Subsequent  to  the opening of liquidation proceedings against  the debtor,  the creditors  as  lien
holders called on the liquidator to pay them the rental fees received on the basis of the rental
agreement  in  accordance  with  section  49/D  of  Act  no.  XLIX  of  1991  on  Bankruptcy  and
Liquidation  Proceedings  (hereinafter  referred  to  as  the  Bankruptcy  Proceedings  Act).  The
liquidator rejected the creditors’ request by arguing that the lien on the debtor’s claims did not
cover those claims that had arisen during the liquidation proceedings.

The creditors filed a complaint against the liquidator’s decision and requested the court to order
the liquidator to pay them the rental fees in question.

In its final decision, the court ordered the liquidator to pay the creditors as lien holders the rental
fees received and to be received in the course of the liquidation proceedings pursuant to section
49/D, subsection (1) of the Bankruptcy Proceedings Act.

Proceeding upon the liquidator’s petition for judicial review, the Curia quashed the final court
decision and rejected the creditors’ complaint.

I/ Firstly, the Curia established that, according to section 49/D, subsection (1) of the Bankruptcy
Proceedings Act, creditors’ claims secured by a lien should be satisfied with priority only if the
lien had been established prior to the opening of liquidation proceedings.

By virtue of section 267, subsection (1) of Act no. IV of 1959 on the Civil Code (hereinafter
referred to as the Civil Code), a lien can also be put on future claims by the parties’ agreement. A
specific asset is, however, secured by the lien only if the asset had been acquired by the obligor,
while a claim is covered by the lien only after the incurrence of the claim. The fact that the Civil
Code provides for the possibility of putting a lien on future claims simply means that the parties
are entitled to dispose of their future claims in advance and they are not required to perform any
additional legal acts to establish a lien on them subsequent to their  incurrence. Hence, a lien
contract in which future claims are pledged cannot in itself create a lien, as there are no assets to
be pledged prior to the incurrence of such claims.

Although not being applicable to the present case, Act no. V of 2013 on the new Civil Code
(hereinafter referred to as the new Civil Code) clarifies that a lien contract does not in itself have
the  effect  of  establishing  a  lien,  since  the  latter  can  be  put  only  on  an  asset  that  has  been
previously acquired by the obligor. A claim or asset that does not yet exist on the date of the
conclusion of the lien contract (for instance, a future claim) or the obligor has yet no right to
dispose of can be pledged only after the incurrence of the claim or the acquisition of the asset by
the  obligor.  Despite  the  fact  that  the  Civil  Code  does  not  clearly  differentiate  between  the
conclusion of a lien contract and the establishment of a lien on a specific asset or claim, it is
evident from its provisions that the establishment of a right in rem necessitates the existence of the
object of such right.

Subsequent to the opening of liquidation proceedings, liquidated assets – including rental fees
originating from the exploitation of the debtor’s assets – cannot be pledged. Liquidated assets are
distributed among the creditors in accordance with their ranking fixed on the date of the opening
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of liquidation proceedings (sections 49/D and 57 of the Bankruptcy Proceedings Act).

II/ It follows from the civil law rules on renting that rental fees are to be paid in consideration for
using an asset for a predetermined period of time. The rental fees received prior to the opening of
liquidation proceedings are considered pledged assets, on the other hand, the rental fees received
after  the  opening  of  liquidation  proceedings  cannot  be  pledged  by  virtue  of  section  49/D,
subsection (1) of the Bankruptcy Proceedings Act.

The renting out of assets by the debtor does not qualify as a single service, because while the
renting out is carried out by a single act, nonetheless it covers a longer period of time and entails
the payment of rental fees on a recurring and regular basis pursuant to the Civil Code. If the rental
agreement concluded prior to the commencement of liquidation proceedings continues to be in
force  after  the opening of such proceedings,  then the liquidator should divide the rental  fees
originating from the agreement accordingly.

With regard to the above, the court of second instance erred in examining the issue of the dueness
of the claims based on the rental agreement, as the rental fees to be paid did not exist on the date
of the opening of liquidation proceedings.

Budapest, the 16th of June 2016

Civil Department of the Curia of Hungary
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