
Communication concerning the decision of the Curia of Hungary
in civil case n Gfv.VII.30.248/2015

The plaintiff and the defendant established economic ties with each other in 1998. Based on
their business relationship, the plaintiff later filed a lawsuit with the court and claimed the
payment of five billion HUF as damages from the defendant.

The plaintiff, a German company was deleted from the German business register in 2000 due
to lack of funds. In 2001, supplementary liquidation proceedings were initiated against the
plaintiff  with  the  aim of  recovering  its  outstanding  claims.  The competent  German  court
launched supplementary liquidation proceedings against the plaintiff only in a limited scope,
since the supplementary liquidator was initially not authorised to recover the plaintiff’s claim
against the defendant. The supplementary liquidator was given authorisation to do so only in
2003.

In 2002, a Hungarian legal representative acting on behalf of the supplementary liquidator,
authorised  to  recover  only  other  types  of  outstanding  claims  at  that  time,  called  on  the
defendant to pay damages that were subsequently claimed in the present case. In 2007, the
Hungarian  legal  representative  repeatedly  called  on  the  defendant  to  meet  its  payment
obligation. In 2009, a lawsuit was filed with the court against the defendant.

The court of first instance rejected the plaintiff’s legal action by arguing that the claim had
become time-barred. The court of second instance upheld the first instance judgement.

Proceeding  upon the  plaintiff’s  petition  for  judicial  review,  the  Curia  upheld  the  second
instance judgement. In its decision, the Curia reasoned as follows:
German  law  as  the  plaintiff’s  personal  law  provides  for  the  possibility  to  carry  out
supplementary liquidation proceedings in respect of the subsequently emerged assets  of a
private limited company previously deleted from the German business register. This process
can be launched not only after the conclusion of insolvency proceedings, but also after the
termination of a private limited company without legal successor where the claims of the
company’s creditors have been satisfied beforehand.

In the context of the establishment of the contents of a foreign law [section 5, subsection (1)
of  Law  Decree  no.  13  of  1979  on  Private  International  Law],  the  Curia  stated  that  the
competent Hungarian court should enquire  ex officio about a foreign law not known to it.
However, the court should not be obliged to obtain the opinion of an expert in the event that
the  contents  of  a  foreign  law could  be  clearly  established  on  the  basis  of  the  pieces  of
information provided by a requested foreign authority at the request of the court.

In 2003, the competent  German court  extended,  for the future and with a non-retroactive
effect, the supplementary liquidator’s scope of action to the recovery of the plaintiff’s each
and  every  outstanding  claim.  Since,  in  2002,  the  deleted  plaintiff  had  no  representative
(supplementary liquidator) authorised to request the payment of damages as claimed in the
subsequent legal action, it could not interrupt the period of limitation. The latter, therefore,
was suspended for that period of time.

In addition, the Curia could not accept the argument according to which the supplementary
liquidator,  who  was  subsequently  authorised  to  recover  the  plaintiff’s  claim  against  the
defendant, had approved the statement made in 2002 as a false representative. Section 221,
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subsection  (1)  of  Act  no.  IV of  1959 on the  Civil  Code provides  for  the  rules  on  false
representation.  The  applicability  of  these  rules  necessitates  the  existence  of  a  person  or
organisation on behalf of whom the false representative acts. If a private limited company
does not exist anymore due to the fact that it  has been deleted from the German business
register, an appointed supplementary liquidator is entitled, by virtue of German law, to act on
its  behalf  only  in  respect  of  the  supplementary  liquidation  proceedings  launched  by  the
competent German court.

False representation involves that the false representative acts on behalf of another person in
excess of the scope of his authority to represent in good faith or without having the right to
represent.  The  actions  of  the  false  representative  may  have  legal  effects  on  the  person
represented only if the latter subsequently approves them. Such approval, however, cannot
remedy the lack of the plaintiff’s competence in 2002 to request, either directly or by way of a
representative, payment from the defendant.

Budapest, the 8th of January 2016

Civil Department of the Curia of Hungary
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