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The Curia  can review the merits  of  the legal  aspects  of  a  particular  case only if  the proceedings and
decision-making process of the court of first instance were in conformity with the applicable procedural
rules, since the Curia is not given the competence to take any further evidence or to reconsider and reassess
the previously gathered pieces of evidence in the extraordinary remedy proceedings.

The Curia quashed the final decision that had given rise to the plaintiff’s claim and had been unsuitable for
a review on the merits, and ordered the court of first instance to reopen its proceedings on the basis of the
following guidelines:

The application of the relevant national and Community pieces of legislation necessitates the complete and
lawful investigation of the case’s factual background. The fact that the plaintiff had invoiced the supply of
his services targeting non-profit organisations under the term newsletters by using a preferential tax rate of
5 percent did not provide a legal ground for the acceptance of the plaintiff’s claim submitted against the
decisions of the tax authorities. According to section 1, subsection (7) of Act no. XCII of 2003 on Taxation
(hereinafter referred to as the Taxation Act), the invoices should be examined together with all the available
evidence, namely with the corresponding documents (such as contracts, order forms, budget plans etc.).
The specific characteristics  of  the transactions – the sale and distribution of newspapers,  daily papers,
newsletters  and  periodicals,  and  corresponding  business  activities,  the  postal  delivery  of  personalised
packages to possible donators – cannot be disregarded in the assessment of the information available.

The tax law classification of the transactions has a particular importance in respect of the applicable tax
rate, and of tax exemptions and reductions. It follows from the case-law of the European Court of Justice
that  where  a  transaction  comprises  a  bundle  of  features  and  acts,  regard  must  be  had  to  all  the
circumstances in which the transaction in question takes place in order to determine, firstly, if there were
two or more distinct supplies or one single supply and, secondly, whether, in the latter case, that single
supply is to be regarded as a supply of services. A transaction which comprises a single supply from an
economic point of view should not be artificially split. The essential features of the transaction must in the
first place be ascertained in order to determine whether the taxable person is making to the customer, being
a  typical  consumer,  several  distinct  principal  supplies  or  a  single  supply  (cases  C-349/96,  C—34/99,
C-41/04, etc.). A service must be regarded as ancillary to a principal service if it does not constitute for
customers an aim in itself, but a means of better enjoying the principal service supplied (paragraph 30 of
the  judgement  rendered  in  case  C-349/96,  paragraph  45  of  the  judgement  rendered  in  case  C-34/99,
paragraph 18 of the judgement rendered in case C-572/07, paragraph 52 of the judgement in case Part
Service, paragraphs 24 and 25 of the judgement rendered in case C-276/09, etc.).

In the present case, it cannot be neglected that the old and the new taxation legislation provide for the
application of a preferential tax rate only regarding the distribution (supply) of periodicals, therefore the
court of first instance should be obliged to take into account all the pieces of information, facts, terms,
pieces of evidence and arguments put forward or made available by the parties to the proceedings in order
to determine whether the plaintiff had supplied press items (newsletters that qualify as periodicals) falling
under a preferential tax rate of 5 percent or he had performed services not subject to tax reduction for his
principals,  non-profit  organisations in  the given case.  In  this context,  the expert  opinion of  the Expert
Institute of the National Tax and Customs Administration, the different legal viewpoints of the parties, the
reason  behind  this  divergence,  and  whether  any  of  the  newsletters  had  been  ordered  and  distributed
irrespective of the collection of donations should also be taken into consideration. Moreover, it should be
established as a matter of fact whether the plaintiff had invoiced, under the term supply of periodicals under
tariff heading 4902, the supply of marketing (communication with the donators, recording of the donations,
etc.) and other services that would not be required for the purposes of distributing periodicals (newsletters)
by using a value added tax rate of 5 percent.
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