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The status of the liquidator in English, German and French law 

 

This comparative essay is a contribution to the current debate about the correct interpretation 

of section 51 of the Hungarian Insolvency Act (Act XLIX of 1991) which gives individual 

creditors of the insolvent debtor, the creditors’ committee and the insolvent debtor itself a 

right to challenge the actions of the liquidator. The person aggrieved by an act or omission of 

the liquidator may apply to the court and the court may confirm, reverse or modify the act or 

decision complained of. However, the statutory provisions are ambiguous and courts have 

adopted different approaches regarding the status of the liquidator in such proceedings. 

According to the majority of the regional courts of appeal, the liquidator (i.e. the defendant) 

acts in his own name and therefore must bear the costs and expenses of the litigation 

personally, without a right of indemnity against the insolvency estate. According to the view 

of the Curia, the liquidator acts in the name and for the account of the insolvent debtor, i.e. as 

its agent (representative), therefore his costs and expenses qualify as expenses of the 

liquidation, i.e. are to be paid out of the assets of the insolvent company. 

 

This essay gives an account of the English, German and French law regarding the status of the 

liquidator (and other comparable insolvency office holders). It concludes that although the 

liquidator (or other insolvency office holder) is not always considered to be the agent of the 

insolvent company in foreign jurisdictions, he is generally entitled to recoup the costs and 

expenses of litigation (if properly incurred) out of the assets of the insolvent company. Under 

English insolvency law, the liquidator acts in some respects in his own name, in other respects 

in the name and on behalf of the insolvent company, but even when he acts in his own name, 

he has a right of indemnity against the insolvency estate. According to the current version of 

the Insolvency Rules 1986 (as amended in 2002), liquidation expenses include “expenses 

which are properly … incurred by the … liquidator … in the preparation or conduct of any 

legal proceedings, arbitration or other dispute resolution procedures, which he has power to 

bring in his own name or bring or defend in the name of the company”. According to the 

prevailing view in German law, the insolvency administrator (Insolvenzverwalter) is not the 

agent of the insolvent company, he acts in his own name, as the holder of a private office 

(Inhaber eines privaten Amtes), but the costs and expenses of litigation qualify as claims 

against the insolvency estate (Masseforderungen), i.e. they are to be paid out of the assets of 

the insolvent company. French liquidators act in the name and for the account of the insolvent 

company (au nom et pour le compte de la société en liquidation judiciaire). 

 

It is also noteworthy that Hungarian liquidators have a much greater autonomy (and therefore 

much greater responsibility) in many respects, especially compared to their French 

counterparts. Decisions taken under French insolvency law by the juge-commissaire are taken 

under Hungarian insolvency law by the liquidator himself (e.g. verifying and establishing the 

ranking of claims against the insolvency estate; fixing the conditions of the sale of the assets). 

Therefore in cases when creditors in Hungarian insolvency proceedings have to challenge the 

act of the liquidator, creditors in French insolvency proceedings will often have to bring an 

appeal against the decision of the juge-commissaire. It is also important to note that 

Hungarian law (as opposed to English law) does not enable liquidators to apply to the court 

for directions as to the proper course of action to take, therefore proceedings brought under 

section 51 of the Insolvency Act frequently fulfil the role of settling a dispute about a 

controversial legal issue rather than providing protection against an obvious breach of duty by 

a liquidator. 
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The author also proposes an amendment of the Insolvency Act to the effect that litigation 

expenses, if properly incurred, should always qualify as liquidation expenses, i.e. the 

liquidator should normally be allowed to recoup such expenses out the insolvency estate, 

whether he acts in his own name or in the name of the insolvent company. In the author’s 

view, the reimbursability of litigation expenses should be based on policy considerations and 

not derived from doctrinal considerations about the scope of the liquidator’s agency. 
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